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Summary 

Following the terrorist attacks of September 1 1 , 200 1 , coverage for such attacks, and for “war 
risks,” became difficult, if not impossible, for airlines to purchase from private insurers. In 
response, Congress passed expansions of the Federal Aviation Administration (FAA) Aviation 
War Risk Insurance Program. The amended statute (49 U.S.C. §44301 et seq) requires that the 
FAA offer war risk insurance to U.S. airlines with the premiums based on the cost of such 
coverage prior to the 9/11 terrorist attacks. The federal coverage under the program is relatively 
expansive, with coverage provided after the first dollar of losses and with a broad definition of 
what constitutes a war risk loss. The expansion of the program was limited in time, but has been 
extended several times over the years, often as part of appropriations legislation. The last 
extension was in the Consolidated Appropriations Act, 2014 (P.L. 113-76), which extended the 
expanded program to September 30, 2014. 

Up until 2014, most U.S. airlines purchased the FAA coverage and generally supported the 
existing program against proposed changes. In 2014, the number of air carriers purchasing 
insurance and the premium volumes dropped. This movement away from government insurance 
has occurred against a backdrop of increased private insurance capacity and lower prices. A 
recent series of large aircraft losses, including the disappearance of Malaysia Airlines flight 
MH370 in March 2014, the shooting down of Malaysia Airlines flight MH17 over eastern 
Ukraine in July 20 1 4, and attacks on aircraft on the ground in Pakistan and Uibya, however, may 
lead to higher rates. It is unclear how much rates may increase and whether higher premiums 
might lead the airlines to again seek coverage from FAA, if such coverage remains available after 
FY2014. 

Three claims have been filed by airlines under the current Aviation War Risk Insurance Program 
and claims payouts have been minimal. The premiums paid for the insurance are deposited in a 
dedicated fund at the Treasury with the balance, currently over $2 billion, invested in U.S. 
Treasury securities. While this may seem a large sum, according to FAA, the statutory cap on 
premiums has resulted in past premium amounts insufficient to cover the full risks assumed by 
the government. For example, the 9/11 attacks are estimated to have caused approximately $5.6 
billion in aviation hull and liability losses, adjusted for inflation. A much smaller event could 
cause losses large enough to deplete the fund and require general fund revenue to cover claims. 

Several presidential budgets in recent years have called for changes to the program to reduce 
government exposure. On March 31, 2014, the Secretary of Transportation submitted a draft 
legislative proposal to Congress which would make the program permanent but at the same time 
reduce its scope. Specifically, the administration proposal would create permanent coverage for 
war risk losses from nuclear, chemical, biological, and radiological events, while giving the 
Secretary the authority to offer full war risk coverage for 90 days after a widespread disruption in 
the insurance market, such as that following the 9/11 attacks. The administration draft proposal 
has not been incoiporated into legislation introduced in the 1 13 th Congress. 
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The Aviation War Risk Insurance Market 

Aviation war risk insurance provides coverage for hostile acts of violence against airlines, such as 
terrorism, hijackings, and sabotage. Airlines generally cannot operate without war risk insurance, 
as aircraft loan and lease agreements typically require airlines to obtain and maintain such 
insurance. Additionally, some foreign countries require that airlines have war risk insurance as a 
condition to operate in their airspace or at their airports. Aside from some degree of self- 
insurance, airlines generally rely on the private insurance markets to provide catastrophic 
coverage (see Text Box). 

Following the 9/11 terrorist attacks, airlines were affected by a worldwide cancellation of third- 
party liability war risk coverage in the commercial market and significant increases in the costs of 
other war risk insurance. The U.S. government stepped in and expanded the federal Aviation War 
Risk Insurance Program to guarantee that U.S. air carriers could receive insurance coverage that 
was not being supplied by the commercial insurance market. The commercial insurance market 
has since stabilized, and a number of air carriers are again purchasing war risk coverage from 
private insurers. 

Aviation Insurance Glossary 

Aviation all-risk insurance, which excludes war risks, provides coverage to: (I) hull: physical damage to the aircraft; (2) 
liability: passenger injury and death; (3) third-party liability: bodily injury and death and property damage external to 
the aircraft. 

• War risk insurance provides coverage to: (I) hull, which is insured in a separate war risk insurance market; and 
(2) passenger and third party, which is usually added to the aforementioned principal liability policies by an 
extension clause. War risk insurance policies have traditionally contained a seven-day notice clause which allows 
insurers to review and reassess the risk and, if necessary, amend or cancel coverage in the event of a radical and 
adverse change in conditions or circumstances. 

• Aviation insurers provide insurance coverage for customers such as airlines, aircraft manufacturers, and service 
providers against loss, damage, and liability, in return for premiums. These primary insurers sell and service the 
insurance policies. To offset their risks, they typically pay premiums to reinsurers, companies which act as 
insurers of insurance companies. 

• See OECD, “A Guide to Aviation Insurance,” (available at http://www.oecd. org/daf/fin/insurance/4.DavidGasson- 
background.pdf) for more information about aviation insurance. 



According to a 2012 European Union study, 1 private coverage is readily available for loss or 
damage to passengers and aircraft hulls in the event of a terrorist attack, but insurers have limited 
the level of coverage available for third-party damage caused by war or terrorism. Liability and 
hull risk are typically covered in a single policy with the same insurers covering both. 2 



1 European Commission, Mid-term evaluation of Regulation 785/2004 on insurance requirements of air carriers and 
aircraft operators, July 2012, http://ec.europa.eu/transport/modes/air/studies/doc/internal_market/2012-07-insurance- 
requirements.pdf. 

2 Aviation insurance contracts generally exclude so-called war risks under the standard War, Hijacking and Other Perils 
Exclusion Clause (AVN48B). The AVN48B clause is broad, excluding coverage for damage caused by a wide range of 
military and terrorist actions, hijacking, strikes, riots, labor disturbances, and any “malicious act or act of sabotage” or 
hostile use of atomic or radioactive device. However, payment of an additional premium will allow most excluded risks 
to be covered under separate extension clauses (AVN52). Per AVN38B, the only universal exclusion for which no 
coverage is available is nuclear risks, when purchasing third-party war and allied perils liability coverage. Air carriers 
currently operate without insurance coverage for these risks. Moreover, coverage under AVN52 is automatically 
terminated if war breaks out between any of the five major powers, whether or not there is a declaration of war. 
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The study found airline insurance to be a relatively small percentage of the total operating costs 
of airlines, citing an industry estimate that all airlines combined paid approximately $2.3 billion 
for basic airline insurance in 201 1. This translates into about $60 per flight or $0.80 cents per 
passenger. 3 The price of insurance varies significantly from airline to airline, depending on the 
location of the airline, its size, fleet age and maintenance, safety record, the geographical spread 
of its network, and the level of deductible. The study concluded that while the capacity of the 
private market for aviation risk insurance seemed adequate, this could change in the case of a 
major terrorist incident. 

According to the Federal Aviation Administration (FAA), commercial insurers currently provide 
the vast majority of the world’s airlines with war risk coverage and are willing to provide 
coverage to U.S. air carriers as well. 4 The market for aviation coverage outside of war risk has 
been relatively soft over the past few years, with insurance brokers reporting ample availability 
and lower prices than in earlier years. 5 

A series of airliner losses in 2014, however, may lead to increases in aviation insurance 
premiums. These losses include the disappearance of Malaysia Airlines flight 370 with 239 
people on board over the Indian Ocean in March, followed by the shooting down of Malaysia 
Airlines flight 17 over eastern Ukraine in July, which killed 298 people on board. Further 
unsettling the aviation risk environment is damage to aircraft in recent attacks on airports, 
including Taliban attacks on Karachi airport in Pakistan in June 2014 and fighting at Tripoli 
airport in Libya. Some aviation insurers have reportedly estimated that the industry could see 
insurance premiums rise as much as 50% and that premiums for war risk insurance could treble, 
the biggest jump since 9/11. 6 However, some insurance company officials have said that it is 
“premature and speculative to talk about the level of price rises,” since there has not been renewal 
for major carriers in the war risk insurance market. 7 The insurance losses in 2014 may also lead to 
higher premiums for “all-risk” policies. It remains unclear how the commercial market is going to 
react and whether private coverage might become prohibitively expensive or even unavailable. 

The unavailability of private coverage, should it occur, would be especially consequential for 
U.S. air carriers flying to destinations within the European Union. Since April 30, 2005, EU 
Regulation 785/2004 (as amended by Regulation 285/2010), has required that all air carriers and 
aircraft operators 8 flying within, into, out of, or over EU territory be insured with regard to their 
aviation-specific liabilities including war- and terrorism-related risks. For overflights (without a 



3 European Commission, Mid-term evaluation of Regulation 785/2004 on insurance requirements of air carriers and 
aircraft operators, p.36. 

4 Summary of War Risk Insurance Program provided to CRS by FAA, August 2014. 

5 See, for example, Aon Risk Solutions, Airline Insurance: Market Outlook 2013, available at 
images. co mms.aon.com/Web/ AON/%7B768aed6e-fb9f-4a8b-97e3- 

241d8c09c63P/o7D_UK_ARS_Aviation_2013_Outlook_Final.pdf.; Property Casualty 360, “A tough year for aviation, 
but it’s hard to say what the impact on rates will be,” August 4, 2014, at http://www.propertycasualty360.com/2014/08/ 
04/a-tough-year-for-aviation-but-its-hard-to-say-what. 

6 Financial Times, “Airline insurers face biggest bill since 9/11,” July 27, 2014; Aviation International News (AIN 
online), “Airline War Risk Insurance Premiums to Sky Rocket,” August 1 1 , 20 1 4; Financial Times, “Brit targets 
aviation insurance,” August 13, 2014. 

7 Property Casualty 360, “A tough year for aviation, but it’s hard to say what the impact on rates will be,” August 4, 
2014, at http://www.propertycasualty360.com/2014/08/04/a-tough-year-for-aviation-but-its-hard-to-say-what. 

8 With the exception of government-owned or -operated aircraft, model aircraft with a maximum take-off mass 
(MTOM) of less than 20 kilograms, foot-launched flying machines, captive balloons, kites, and parachutes (Article 2). 
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take-off or landing in the EU) by non-EU air carriers or operators using aircraft registered outside 
the EU, the minimum insurance requirements for passengers, baggage and cargo do not apply. 

But the overflights must comply with the requirements for insurance against third-party liability. 

Although the governments of many non-EU countries, such as the United States, may not require 
air carriers to have war risk insurance, EU Regulation 785/2004, in effect, has made such 
insurance mandatory for non-EU carriers operating to and from the EU. Key provisions of the 
current regulation are listed in Appendix A. 



Federal Coverage of Aviation War Risks 

The federal government made war risk insurance available to the merchant fleet in World War I 
and World War 11. No aviation war risk insurance was provided during these wars because 
overseas commercial air operations were limited in number and were taken over by the U.S. 
government. Prior to 1951, aviation war risk insurance was commercially available but subject to 
48-hour cancellation clauses, which proved particularly worrisome for operators participating in 
the Korean War airlift. 9 

A 1951 law to amend the Civil Aeronautics Act of 1938 (P. L. 82-47) included a title giving the 
Secretary of Commerce authority to provide war risk insurance when doing so was determined 
necessary in the interest of air commerce. Coverage could be extended to both U.S.- and foreign- 
flag aircraft deemed to be operating in the interest of the national defense or the national economy 
of the United States. Coverage could include aircraft, cargo, personal effects and baggage of crew 
and other employees carried aboard the aircraft, and statutory or contractual obligations or other 
liabilities. 

Premium insurance and reinsurance rates could be set by the Secretary of Commerce within 
loosely defined bounds based on analysis of available coverage and rates in the private insurance 
and reinsurance markets. Under the act, a revolving fund was established within the Treasury, 
funded through premiums, salvage, and other recoveries from loss. Any returned premiums, 
losses, settlements, judgments, or other liabilities covered under the insurance program would be 
disbursed by the Treasury from these funds. The federally provided war risk insurance could be 
underwritten by any company authorized to offer aviation insurance in any state. Disagreements 
regarding claims against the aviation war risk insurance fund could be adjudicated in federal 
district court. 

The program was continued under the Federal Aviation Act of 1958 (P. L. 85-726) and retained 
within the Department of Commerce. In 1966, under the newly created Department of 
Transportation, responsibility for the program was delegated to FAA. 



Insurance Coverage of Terrorist Acts 

Many terrorism experts point to the July 23, 1968, hijacking of an El A1 Boeing 707 in Rome, 
Italy, by members of the Popular Front for the Liberation of Palestine (PFLP) as the beginning of 



9 See S. Rept. 82-128. 
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